Vol.25 No. 11

January 2007

" Practice

Helping Lawyers Help Kids

POLICY UPDATE

The Promise of the New

Interstate Compact for the Placement of Children

by Judge Stephen W. Rideout (ret.)

“Change is good!,” exclaims Dilbert on a sweatshirt I saw years
ago. “You go first” is his directive to each of us. Changing
the system for children in foster care who must move from one
state to another is the promise of the proposed Interstate Compact
for the Placement of Children (proposed ICPC). There is still much

to do to achieve that goal.

The current Interstate Compact
on the Placement of Children (ICPC
or current ICPC) has been around
for over 40 vears. While it was en-
acted to ensure the safe movement
of foster and adoptive children be-
tween states, it has not achieved that
goal. Over the years, there have
been many complaints about the
ICPC with little done to make it
work better. That is until recently. A
new proposed ICPC promises to im-
prove the interstate placement pro-
cess by clarifying roles and respon-
sibilities, setting timetables, ensuring
greater oversight and accountability,
and offering a dispute resolution
process. These and other improve-
ments are the focus of this article.

The basics of what the ICPC is
and how it works are found in an
excellent article by Cecilia
Fiermonte, MA, JD, in the July 2002
ABA Child Law Practice. 1 urge you
to read it along with this article for
" background on the ICPC and to un-
" derstand the proposed changes.

As the ICPC exists today, judges
can make a difference for children

in the interstate process by picking _

up the phone and speaking with
their state’s ICPC administrator or
the judge in the other jurisdiction
where the child may be going. |
have found my state’s ICPC admin-
istrator and judges in other states to
be very helpful in moving an
agency to complete its home study.

I have also received calls from
judges who need help because of
some delay in the process that needs
an extra nudge. These calls are not
to tell the agency what decision they
are to make but rather to ask the
agency to make a decision so that
the judge can then try to take other
steps toward permanency for a child
in the event hefshe is not allowed to
move to the receiving state.

1 have also heard judges say that
they have ignored the ICPC and
made the placement without the re-
quired home study. They seem
proud that they were able to move
the child quickly; and while prompt
movement of children is important,
safe movement of children is more
important. We judges are able to

encourage the first and help ensure
the second.

Reforming the ICPC:

Key Steps

Four events have shaped the pro-

posed ICPC changes:

s The American Bar Association
(ABA), House of Delegates
passed a resolution in August
2003 supporting timely disposi-
tion of requests for interstate
placements and cooperation
among state, local, and territorial
officials responsible for seeking
and granting such placements.! It
urged improved laws, policies,
procedures and practices on
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(Continued from front page}
interstate placement of children
in juvenile or family court in
cases involving child abuse,
neglect, delinquency, adoption,
or guardianship.’

» The National Council of Juvenile
and Family Court Judges
{NCIFCJ) passed two resolutions
in July 2004. One supported
proposed federal legislation
relating to the ICPC and the
other sought passage of a resolu-
tion regarding the current ICPC
by the Conference of Chief
Justices.?

» The Conference of Chief Justices
and the Conference of State
Court Administrators passed
Resolution 19 in late summer
2004. Resolution 19 supports
increased judicial involvement in
interjurisdictional movement of
children through the Interstate
Compact on the Placement of
Children (ICPC).*

« The new proposed ICPC’ was
drafted by a group of experts on
compacts and child welfare
brought together by the Ameri-
can Public Human Services
Association (APHSA) and led by
Liz Oppenheim, JD. The pro-
posed compact must be joined
by the states. As of this writing,
it has been enacted by Ohio and
New York and is pending in the
Oklahoma legislature.

The Proposed ICPC
The proposed ICPC has 18 Articles
aimed to improve the current ICPC
and to ensure a more effective,
efficient, and fair process for the
interstate movement of children.
Some notable improvements
include:

» More detailed and precise
definitions-—Article I

= New ways to move children ~
provisional placements and only
a notice requirement for residen-
tial placements—-Article 11

» Creation of the Interstate Commus-
sion, which will make and enforce
rules governing the interstate
movement of children—Adrticles
I1,—VII, and IX

» Clarification of when the proposed
ICPC applies and when it does
not—Article 11

The current ICPC has good in-
tentions, but is plagued by delays,
lack of an enforcement mechanism,
unclear mandates, and no review

The proposed changes to
the ICPC seek to ensure a
clear and swift process for
practitioners to follow
when placing children
across state lines.

process to tesolve disagreements. As
a result, judges too often ignore it,
states use it as a negotiating tool, and
children may be moved with little at-
tention to the ICPC’s safeguards and
procedures.

The proposed changes to the
ICPC seek to ensure a clear and swift
process for practitioners to follow
when placing children across state
lines. The Articles of the proposed
ICPC described below resolve issues
Jeft open by the current ICPC so that
children can truly begin to receive its
benefits. The new proposed ICPC
will take effect if and when the ICPC
is joined by 35 states.

Jurisdiction over child. A major
issue while drafting the proposed
ICPC centered on what state would
make decisions under the proposed
ICPC. Would it be the state that
sends the child to live in another
state, or the state that is receiving a
child for placement from another
state? Article IV provides an answer.
Section A provides that the send-
ing state retains jurisdiction over the

child, but allows sending and re-
ceiving state courts to confer in cer-
tain circumstances, such as when an
issue of child protection or custody . }
is brought before the court in the re- &
ceiving state.

The sending state court may vol-
untarily end its jurisdiction over the
child under Section C with the
agreement of the receiving state.
This may occur, for example, when
the child is adopted, attains the age
of majority under the laws of the
sending state, becomes legally inde-
pendent, a guardianship is created in
the receiving state with the agree-
ment of the court in the sending
state, or for other reasons spelied
out in that Section. The receiving
state is also allowed to have jurisdic-
tion over the child on other matters,
such as truancy, crime, delinquency,
and emergencies.

Placement assessments. Before a

child may be moved, sent, or

brought to a receiving state, an .
assessment must occur in the receiv- 1§
ing state. Assessments are defined in g
Article V of the proposed ICPC and
replace what is commonly referred

to as home studies under the current
compact. Once the proposed ICPC

is enacted by at least 35 states, the
Interstate Commission, which the
proposed compact creates, must
establish procedures for this pro-

cess, including the time in which
assessments must be done and
uniform standards for the assess-

ment of safety and suitability of the
interstate placement. When the
proposed placement is with a

relative, the sending state can ask

for a provisional placement as

defined by Article II N of the

compact.

Approval from receiving state.

TUnder Article V1, no placement can
occur without approval from the ?
receiving state. This is consistent '
with the current law. However,

under Article V1 C of the proposed
ICPC, if a receiving state denies a
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placement, an interested party may
seek administrative review of that
decision, and court involvement will
“7abe possible in the receiving state, as
«wrspecified by the laws of the receiv-
ing state.

Responsibility for ongoing support
and maintenance. Article VII

" requires the sending state to con-
tinue to be responsible for ongoing
support and maintenance of the
child. This includes services for the
child beyond those public services
for which the child is eligible in the
receiving state. The receiving state
is financially responsible for the cost
of the assessment and the ongoing
supervision of the placement, unless
the states agree otherwise. Once
again this is consistent with the
current ICPC.

Licensed private agencies and
individuals can conduct the assess-
ments and provide the supervision
in the receiving state, and the re-
ceiving state is allowed to contract
for those services. With private
" placements prior to adoptions, the
private agency is responsible for the
child and any financial requirements
absent a contract to the contrary.

State coordinating board. Each
state must create a coordinating
board, either by establishing a new
advisory council or using an exist-
ing board or council to coordinate
the state branches of government
regarding the compact. Having
advisory council members, includ-
ing judges and lawyers who know
about child welfare and the impor-
tance of prompt movement of
children to safe placements is
critical if the proposed ICPC is
going to differ from the current one.

Role of the Interstate Commission
in rulemaking and enforcement.
There has not been consistent
implementation of the ICPC across
the country, and there has never
been a process to uniformly enforce

the compact. Articles VIII and IX
establish an Interstate Commission
for the Placement of Children and
an executive committee; detail how
that is to happen; and lay out the
powers and duties of the Interstate
Commission. Among its duties, the
Commission will establish rules,
provide dispute resolution for the
states, issue advisory opinions, and
enforce compliance with the com-
pact, in addition to other administra-
tive and ministerial duties.

Essential to the success of the
proposed ICPC is the work of the
Interstate Commission, which will
require effective rules and consistent
enforcement of those rules. If those
things do not happen, the promise
of the proposed ICPC will fail the
children in foster care who need to
move between states,

Comrmnission operation and
oversight. Article X establishes how
the Interstate Commission will
organize and operate including a
requirement that bylaws be adopted
within 12 months of its first meeting
and that there be open meetings.

Article XI requires that the
rulemaking process comply with the
Model State Administrative Act or
similar administrative procedures act
and details how the Interstate Com-
mission will establish, publish, and
finalize the rules. This includes a re-
quirement that the Commission must
listen to and consider the responses
of others to the proposed rules. The
final rules adopted will, under Ar-
ticle XI(D) of the proposed ICPC,
“have the force and effect of statu-
tory law and shall supersede any
state law, rule, or regulation to the
extent of any conflict.”s

Article XII establishes how the
Interstate Commission will oversee
the interstate movement of children,
dispute resolution for the states, and
how the states will help enforce es-
tablished rules and procedures. It
also requires state courts to take ju-
dicial notice of the compact and any
of its rules in any judicial or admin-

istrative proceeding in a member
state,

Other important provisions. Each
state must have a central compact
office; border agreements are
permitted with the consent of the
Interstate Commission; and the
sending state must ensure compli-
ance with the Indian Child Welfare
Act (JCWA) in cases involving a
Native American child.

The remaining Articles establish
how the Interstate Commission will
be financed and how a state can
withdraw or reenter the compact. It
also directs that the provisions of the
proposed ICPC be liberally con-
strued to achieve its purpose, be
binding on the states and supersede
conflicting state laws, and that the
Interstate Commission work with
and make reasonable efforts to con-
sult with Indian tribes to establish
guidelines so they can use the
compact.

Remaining Challenges

The challenges facing the proposed
ICPC are genuine, including that it
must be passed by at least 35 states.
Beyond that, however, are greater
challenges including effective
bylaws for the Interstate Commis-
sion, rules that ensure an effective
process, and proper oversight so the
new ICPC will lead to substantive
change rather than window
dressing.

As of this writing, a resolution is
peading before the Board of Trust-
ees of the National Council of Juve-
nile and Family Court Judges that
supports state enactment of the pro-
posed ICPC while raising concerns
about several issues not addressed
in the language of the proposed
ICPC. Most of these issues can be
addressed as the ICPC rules are pro-
posed, adopted, and implemented.
Most importantly, the board resolu-
tion urges “that all participants in-
volved in the ICPC process have a
sense of urgency in their work and
that all actions taken ... occur while
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recognizing that delays in the ICPC
process are harmful to children
awaiting placement.” This view is
consistent with the plea of Judge
William Byars, Jr., who urged at-
tendees at the Delaware State Lead-
ership Summit on the Protection of
Children to perform their tasks not
in adult time but in the child’s time
because children can’t wait.’

Some remaining concerns
include:

Establishing and enforcing dead-
lines. Clear, enforceable deadlines
and high levels of efficiency are
essential in the ICPC process. The
rules established by the Interstate
Commission must have legally
binding deadlines for all stages of
the process of interstate placements.

Collecting data. Data on all parts of
the process must be collected and
reported including compliance by
states with established deadlines.
The Children’s Bureau at HHS and
Congress will need to collaborate
with and assist the Interstate Com-
mission as it develops an automated
data collection system to track the
interstate movement process and its
timeliness. Data must be provided to
the Children’s Bureau at HHS at
least annually so it can consider
how to improve the process, support
the Interstate Commission, and
report its findings to Congress.

Supporting border agreements.
Consistent and liberal support of
border state agreements is needed to
speed movement of children across
state lines when needed. It is impor-
tant to empower staff of the Inter-
state Commission to work with
states that wish to create such
agreements.

Providing a review process. An-
other real concern is whether the
state Administrative Procedures Acts
will apply to cases and, if so, their
effectiveness. A related issue is
whether there will be any appeliate

process when a receiving state
objects to a decision.

Supporting judicial communica-
tion. Under the current 1CPC, more
judges are becoming involved with
interstate placement cases and are
working to move them along. The
rules developed by the Interstate
Commission need to allow judges in
the sending state overseeing a
child’s case to speak with and work
with the judges in the receiving state
where the child’s potential place-

If this new compact is
going to succeed, judges
will need to comply with
the law.

ment is to occur to help ensure
effective and swift movement of
these cases.

Permitting interstate hearings and
testimony. Another area that the
rules need to address involves the
need for interstate testimony and
hearings where judges in both
jurisdictions cooperate through
video or telephone conferencing,
and where lawyers, who may not be
admitted to practice in both states,
are permitted fo participate in the
hearings without becoming licensed
in both states.

Providing a process for transfer-
ring jurisdiction. A clear, workable
process is needed to transfer juris-
diction of a case from the sending
state to the receiving state. This
includes the ability to register orders
from the sending state so the receiv-
ing state may obtain jurisdiction
over the child and the case. In that
regard, states need to give full faith
and credit to other state courts’
findings of abuse and neglect and

allow transfer of the court proceed-
ings 10 the other state. This includes
establishing more exphicit guidelines
for the transfer of guardianships
from one state to another.

Holding judges accountable. Under
the current ICPC, some judges
choose, usually out of frustration, to
ignore the requirements of the
compact. If this new compact is
going to succeed, judges will need
to comply with the law. Judges and
others will also need to notify
appropriate officials when judges
from other states fail to follow the
compact’s requirements.

Providing a dispute resolution
process. The Interstate Commission
needs to establish a procedure that
allows for binding resolution of
disputes of interstate placement
decisions either by the Commission
or by a body established by the
Commission.

Encouraging Interstate Commis-
sion involvement. The proposed
ICPC allows for associate nonvoting
members: to be appointed to the
Interstate Commission. It is vital that
there be representatives of the ABA,
NCIFCJ, Child Welfare League of
America, National Association of
Counsel for Children, Conference of
State Court Administrators, and
Conference of Chief Justices, as
well as representatives of other
national organizations, included as
associate nonvoting members .of the
Interstate Commission.

Conclusion

The proposed ICPC promises the
foster children of this country more
effective interstate collaboration
when they are being placed across
state lines. Early enactment of the
compact by the _required 35 states is
the critical first step in' the process.
Thereafter the Interstate Commis-
sion, its executive committee, and
national organizations and individu-
als interested in this issue must work
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to ensure an effective, fair, and
efficient process is imple-
mented.With that, the promise of the
“alnterstate Compact for the Place-
“ment of Children will be realized,
and we all can know we have
followed Dilbert’s admonition that
“Change is good! You go first.”

'RESEARCH INV BRIEF

._Substance Abuse Serv1ces Often Not Dehvered to
‘American Inchan Caregwers o
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